City of Fall River, Massachusetts

EXECUTIVEDEPARTMENT

CARLTON M. VIVEIROS

MAYGR

October 29, 1984
T0: All Boards, éommissiona; Department Heads
FROK: Cadton M. Viveiros, Hayor éfégé:;j//
RE: City Wide Civil Rights Polticy

As you know, my administration has supported, and will continue
to support federal and state laws which specifically guarantee
and protect the civil rights of all the residents of and
visitors to the City of Fall River regardless of race, creed,
age, gender, religion or handicap. '

\ : )
I am therefore directing all Boards and Commissions to raview
particular department policies to insure that such policies
clearly express the dedicaticn af the city to provide all of
its citizens, the full anmd equal benefits and protection
guaranteed under the Fourteenth Amendment of the United States
Comstitution, and the subsequent reenactment of " Part 42, United
States Code, Section 1983, which reads as follows:

"Every person wha under color of any statute, ordinance,
regulation, customs, or usage, of auny State or territory,
or the District of Columbia, subject, or cause to be
subjected, any citizen of the United States or other
Person within the jurisdiction thereof to the deprivation
of any Rights, Privileges, or Immunities, secured by the
Comstitution and laws, Shall Be Liable To The Party
Injured In An Action By Law, Suict In Equity, Or Other
Proper Proceeding For Redresg."




488ure that practices 4Te not engaged in which are not in
conformance with 8tate, federal lay.

~Clear guidelipesg Tegarding disciplinary Procedures tg
addresg violaticds of establisghed departmenta] customs
and practicas by employees,

=Clear guidelines for ilavestigation of writtaen complaintg
0f civil rights vioclations, The expedi:ioua'haddling of
8uch complaints and establishment of Tecords system for
filing complaints actaqg upon,

. \
=Clear guidelines for internal as vell as external
investigaticns of civil rights vielationsa.

~Clear definition of municipal, personal liabili:ji

During the raview it jg important tg Temember that g4 Practice
1s the policiag and proceduras @stablished by Boardg

Commigsions, Department Haadg regarding the daily operation of
particular departmentg.

Custom is eatablished'by the manner ig vhich the policiegs and
Procedures gare carried out by the employees,

and department policy is condoned op allowed tq take place, the
department bhead ang the-employee vould be ip conflict with the
city policy to Provide fair apg equal tTeatment tg al}] persons
doing busipegg with or serviced by the clity and therefore, be )
bersonally liable upqar 1983, M.6.L.Chaprar 265 section 37, 39,
Chapter 264 section 1274, (Attached)




Prior to distribution, department heads shall meet with the
Director of Personnel Administration to review existing and /or

revised policies in order to insure uniformity of customs and
practices.

Employees will be  given a copy of department customs and
practices and the appropriste sectiom of state law regarding
the protection of Civil Rights. f

As the function of municipal govermment is to serve the public,
we are responsible to insure, by the plain terms of 1983, that
all the rights, privileges and immunities provided all the
people as secured under the Unitaed States Comstitutionm, or.
federal and state lavs are upheld and that no person is
deprived the fair and equal application of those rights -
‘regarding employment opportunities within municipal govermment
a3 well as the services provided to the public.

I am confident that I may expect you full cooperation regarding
the reaffirmation by the city and all department of this very
important Civil Rights Policy.

I know that, a3 usual, this matter will receive your prompt
attention.




APPENDIX A
A. The Massachusetts Civil Righta Act, G.L.c.265, 37

General Laws €.265, 37, providas

No person, bhether.or Dot acting under color of law, shall
by force or threat of force, willfully injure, intimidate
OT lnterfare with, or atteapt to injura, intimidate, or
interfere with, or oppress or threaten any othar person in
the free axercise or enjoyment of any right or privilege
secured to him by the comstitution or laws of the :
Commonwealth or by the comstitution or laws of the Unmitad
States, Any person convieted of violating this provision

injury results, shall be puaished by a fine of not more
than ten j;thousand dollars or by imprisoaoment for not more
than ten years, or both, ' -
\
B, Genmeral Laws c. 265, 39

General Laws ch. 265, 39, provides

Whoever commits an aggault Or a battery upon 2 persom or
damages the real or Personal property of another for the
purpose of intimidation because of said person's race,
color, religion, or national origin, shall be punished by
a-fine of not more than five thousand dollars or not more
that three timesg the value of the property destroyed or.
damaged, whichever is greater, or by imprisonment in a
house of correction for not more tham two and one=half
years, or both. :




General Laws c. 266, 1274 (applicable to vaondalism and to
destruction of religious facilities)

General Laws ch., 266, 127a provides

Any person who willfully, intentionally and vithout
rights, or wantonly and without cause, destroys, defaces,
mars, or injures a-church, 8ynagogue or other building,
8tructure or place used for the purpose of burial or
memoralizing the dead, or a school, educational facility
Or community center of the grounds adjacent to and owned
or-leased by any of the foregoing shall be- punished by a
fine of not more than two thousand dollars, or not more
than three times the value of “the property so destroyed,
defaced, marred or injured,xvhichever is greater, or by -
imprisonment -in a house of correction- for not more than
two and one-half years, ox both; provided, however, that
if the damage to or loss of such Propexty exceeds five
.thousand dollars, such person -shall be punished by a fine
of not more than three times the value of the property so
destroyed, defaced, marred or injured or by imprisonment.
in a state prison for not more than five years, or both.
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What Can We Do to Protect Qur Towns and Cities

The court has said“The knowledge that-a municipality will be 1iable for all of its
injurious conduct whether committed in good faith or not should create an incentive
for officials who may harbor doubts about lawfullness of their intended action .

to err on the side of protecting citizens’ constitutional rights.”

negrther, the threzt of damages may encourage those in a policy-making pasition
to institute internal rules and programs designed to minimize the 1iklihood of
unintentional infringements on constitutional rights.”

(a) Muhicipal 1iability can result from unwritten, as well as formally adopted,
palicies. All customs and policies, written and unwritten, should be reviewed and
then placed in writing. A State Municipal Association canm help with such a review.

(b) Poor administration can give rise to numerous problems. How an ordinance
or resolution will be carried out should be reviewed by town Council. Notice
and hearing opportunities s ould be provided for all procedures adopted by a
city or town. The State of New Hampshire has a formal "Administrative Procedure

Act", a statute requiring hearings after notice.

(c) Once policy and procedures are astablished and reviewed, they must be enforced.
The best constitutional nolicies won't protect a town or city if they are enacted

" Wpacayse you have to" and then ignored.

There should be a periodic review of departmental procedures and policy by the
city or town legal staff.

(d) Al personnel of the town or city must be. advisad of the existance and
procecures -to be used in implementing palicy. Copies should be maintained in
all affected departments. A municipality may wish to include all policies and
procedures in a packet to give new employees.

(e) Regular training sessfons must be provided for those persons entrusted in
carrying out policies; especially in areas which relate to federal laws.

(f) Employees must be well supervised to assure they don't reqularly engage
in practices which may be deemed customs, patterns aor normal practices of the
town. : ‘

(g) Supervisors must be trained in how to supervise, when to discipline and

how to manage a department.

(h) Appointments and promotions must be carefully scrutinized both in formal
icivil: service" city positions and to independent boards and commissions.

' . A |

(1) There must be formal procedures to investigate complaints, and they must
be used. Internal investigations procedures must exist as well as external.

(3) Investigations of complaints must be hand]ed exped1t10u51y and written
records must be kept. '

(k) The municipality must be prepared to act on the result of i;s {nvestigation
to correct the problem, remedy the grievance and discipline any improperly acting
employee. ' -




N/

(1) When disciplining employees, 3 City or town must document wrong-doing ang
respect the employee's constitutfonal rights. 7+ can't just fire ap errant
employee. The city or town mdy have caused the employee to commit the infraction
or given reason for the emplayee to believe he or she was doing the act eXpected
of him/her. _ ,

(m) A city or town must keep records. It must get complaints in writing. Keep
records of the notices, hearings, findings and dction taken,

Just doing these things may give a city or town a defensive against a “1983" syit.
It can be arqued that the municipality is entitled to immunity based upon good
faith, active efforts to comply with the dictates of tha Constitution and federal
laws. Thera will, 1n fact, be an active program designed to avoid Section 1983
violations, Surely the city, town er 4gency should not be able to be found quilty
of reckless and gross negligence or intentional misconduct, which {s dt the heart
of all successful 1983 suits.,

3/1984
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3. Independent Board and Agencies

A local government may be held liable for appointment of
delegated authorities whose future uncomstitutional acts
are reasonably foreseeable at the time of appointment.

Zoning Board, Plaoning Boards,Housiaog Authorities can make the-
town or city liable for their actions even though the governing
body is omly directly responsible for initial appointments.

A city may well be held liable for the unconmstitutional acts of
its Board of Assessors even though the City Council or Board of
Aldermen merely appointed the people 1f:

(a) the governiug-bodf had knévledge of the intentiona of
theiz appointee, ‘ .

(b) failed to protest or restrain their appointees by Temoval

or witholding funds.

(c) continued to support their appointee in the face of
' allegatiom or wrongdoing. The Court may consider the
motivation of the governming body for failimg to
investigate the reasons for alleged wrong-doing.

(d) the appointing authority refused to overturn an
unconstitutional action 1f ‘it had such powver.

What Xind of Acts

l. We must look te wvhether the fréquency and pattern of the
alleged uncomstitutional act vere sufficient te infer that the
employer was, or should have been, aware of this employee
engaging in the practice. ‘

(a) Ao extremely videspread action would be sufficient even
though it were recently initiated; or

(b) A long standing préctice, even though infrequently done,
‘ may qualify it as a custom.
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(c) Supervisory imactiocn in the face of repeated instances of
employee misconduct is evidence of official
acquiescence or approval,

2. Negligence - What 1f you are simply negligent? Courts have

"held that something more, such as reckless or intentional

misconduct, is required. The question of negligence usually,
arises in casea of police or other law enforcement personnel
misconduct cases. The question wsually arises wvhether
supervisary persoiuel, whose actions are taken to be those of the
municipality, failed *n some duty to comtral, trainm, discipline,
supervise or othervise guide the actiom of police officers.

If something happens once OF only a specific instance of poor

judgement 1is alleged, it will not pe assumed, usually, to be the
townior city's fault. ‘

3. Supepyvisorv Inaction

A, Cases again generally required that there be more thaun
negligent imactioms om the part of the superviscr oT
municipality. Usually deliberate indifference tO misconduct. or a
showing of reckless or willful inaction are required im order to
hold the town oz city liable.

However, a very interesting -liability arises under this standard.
"Tf a punicipality completely fails to provide training for its
police force or trains its officers in a recklass or grossly
negligent manner §9 that future misconduct ig almosat inevi;able,
the town or city will be held to be exhibiting deliberate
indifference to the resulting viclatiom."

Particular problems often arise from patt time or occasiocmnal
"gpecials!" who have. little oxr no formal tralaing.

B. There Ls another kind of ilmadequate training allegation which
courts have upheld, i.e. an inacceat bystander vas shot vhen
police wvere pursuizg a believed kidnapper....

(s) The officer received training ten (10) years ago at the
State academy. '
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(b) Every six (6) months the officers requalified on
statiomary targets. No training was provided in moving
targets, noight shooting or shooting in residential
neighborhoods.

(e) The officers participated in no simulations Or sav no-
films designed to Leach them how state law, city
regulations and policies applied in practice.

(d) The town wvas mostly residemtial.

The court also found inadequate supervision in this case as thers
was only one meeting to explain the department's regulatioas on
shooting and that wvas two years earlier when the regulations were
adopted. ‘ ‘
C. Discipline and the lack of it can also be a contributing
factor. Where a town's Procedure of reprimand is so inadequate
a8 to ratify unconsiitutional conduct, the municipality may be
found liable,

In one case a town .was held liable where allegations of

misconduct were merely referred to the County Prosecutor's
Office, and no action vas taken in a previous incident wvhere the

Chief of Police felt wrong=doing existed, but the County '
Tosecutor declined to presecute,

When police officers Teceive na on-golng training in the use of
veapons, where there i3 no vritten, followed department policy to
Teview every shooting incident, where there is a cover up or
whitewash of an officers wrong-doing in a shooting incident or
where officers raceive Do effective discipline for fault iz a
shooting incident, the town or city will be liable for inadequate
supervision and training. :

Even wheare 8upervisors don't kaow about abuses the munlcipality
may be held liable for the fact the thev should have known, If a
town has somecne Tesponsible for checking out shooting incidents
2aod he or she doesn't do it, the town will be charged with a
failure to perform a duty. Evidence might be failure to take
action mecessary to prevent the next ig a series of episodes.
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4, Employment Decisiouns

A municipality may expect itself to be held strictly liable for
adverse employment decisions, and especially dismisgals which:
deprive an employee of a right under the ConhtitutionAor federa]
lay, - Courta generally rule any employment decisiog is an act of
the,municipality 00 matter who made it, ag long as that person
had authority to make the decision, '




Liakility =

ATTICIT A AND PUBLIC OFFITIALS LIagTnr—r

PV VS R |
OVERVIEW
the csncaltlion of being actually or potentially subiecy
to an obligation; the condition of being responsisle for a personal
or actual loss; lszal responsibility.
In the coursa of everday affairs, indivicuals accept that they will-
confront a large number of risks. Some of these risks arisa from our
voluntarily actinz; some result from an cmmissicn. At times, we ara
required by law <c insure against risks as in the case of driving an
automobila. Othar tizes, we voluntarily insure ourselves against a
pPotential loss as in the casa of fire insurance for our homes. -

Municipalities acs exposed to similar risks. 7The sthject of muni-
cipal and public =2£Z£icials liability has assumed a greater role in

-ordering ‘municipal affairs in the past few years. The cases where

lisbility may atzzch ars as varied as the masy functions a munici-

.pality may engags in. Thera has been a viz=ual exsclosion of muni-

cipal liability 23 the result of cour: interpretations of statutes
and long held dosztirines at both the faderal and state level. An
awareness oX ths tossible risks confronted by a municipality and its
officials will bz helpful in limiting exposure. This article will
review the basics of liability and maior cases and statutes which
bear on the subiaz=, N ' o

MINICIPAL AND PCZZIC OFFICIALS LIASTILITY DISTINGUISEED

. . . . s i
It 1s necessary =2 discinguish between public officials liazility and
municipal liabilizy. They are not necessarily synoaymous. TFor ex-
ample, it is pcssible that a public officials may be held liable in

a case where he 2zted heyond the scope of his authoriiy or wizh

‘malice, and yet the municipality may be exonerated. Similarily, in

a case invalving a viclation of an individwal's civil rights, a muni-
ipality may be Zzund liable while the officizls may be exonerzted.

This will all bezzza clear as we procesad.
: _

FZDERAL LAW

Two fialds of feiaral law aze of particular importance when discus=-
sing the ‘issue cI municipal liability - Civil Richts and Antitrust.
These two areas xzve experienced. a parallel development in theicourts.

The Civil Rights aAct of 1871, codified at Parzt {2 United Stat=s Cods
Section 1983 precrided a federal cause of actzicn far the violatiqn.by
any "persaon” acting under color of state law of "any rights, privi=-
leges, or imnunizies secured by the Constitution and laws...n" This:
law was originally enacted to crotect the rights of the newly emanci-
pated slaves aftz> +he Civil War. Unitl 1978, the onlyv defendents
amenable to suit under Section 1983 for unconstituticnal government
actlon were govermmant officials; the governments themselves were
lmmune from suit (Monroe v. Pase 3635 US 167 (1961)). '

In 1978, however, the United Stazes Supreme Ccurt held that munici-
palities were "rersons" within the meaning of this statute and were
therefore subjei: =3 suit (Monell . Deot. of Social Services 436 US
658 (1978)). Sirmze th Lpalizies nave experienced a
tidal wave cf 1: L3as

invelving 42 ST L3E2.
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MUNICTPAL CUYIL RIGHTS LIARILITY IMGER T72 1673
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Municipal Liability - When s a town, cizy or agency liable for its employees actions?
Perhaps mare frequently than you might expect.

A town may find yourself on the paying end of a suit involving hundreds of thousands
or even millions of dollars plus very substantial attorney's fees.

The U. S. Supreme Court has held that a city or town is a "person" subject to
1iability under 42 United States Code Section 1983 for any action found tq De
unconstitutional which implements or executes 3 policy statement, ordinance,
requiation or decision Sfficialiy adooted and promuldaated by that body's officers.
A town may even be liable for covernmental ‘custom’ thouda that custom has not
mecejved the Orvicial anoroval of the units aovernind body.

However, what you can't be held 1iable for is an unconstitutional act of an
employee sclely because the doer is an employee. -

Whether the municipality is or is not responsible for the employee's act depends
upan (1) Who acts and in what capacity, and (2) What kind of act. '

1. Final Authority

{a) It must be determined that the person-commiting the act has £inal authority.
1f 4n the ordinary course of activity the employee'can make final decisions, it
will normally be assumed by a court that the action was an official policy.

(b) It is usually held that a person is a final autharity if the employee suczaeds
in excercising power even if that excercise is ultimately held improper.

{c) Formal pawers do nat always reflect real autherity. The Beard of Selectmen

or City Courcil may have formal authority to gverrule a departmant head, police
or fire chief; but if they rarely do, the oificial s assumed ta have final authority
in a hiring or dismissal. '

The Courts hold that 17 the act or omissions of an emplovee js in ap ar=ad whers

he or she has final authority +hen the conduct is the rasponsibility gof the city
or town. ~

2. Deleqated Authority -

1f an emplayee decides upon goal or method of achieving a town meeting, Board
of Selectmen's/City Council's decision which violates the Constitution, the
municipality is 1iable.

(a) The delegation may be written or unwritten. 1 an employee makes a policy

or performs or act which is reasonably related ta carrying out his or her primary
respansibility and that act has not neen expressly precluded 3s d method of carrying
out the municipality's decision, it is ordinarily considered %o be within the

scope of the employee's autharity. '

It {s clear that a departzmentz] zolicy or custom ig sufficient to impose 1jabi1it7
on the municipality. The custars or policies of @ police Depirtment carrying
out tawn or city ordinances arsz ~ell within delegated authority.




U MRICIRAL LI

1HE CONDITION OF BEING ACTUALLY OR POTENTIALLY SUBJECT TO AN OBLIGATION;
THE CONDITION OF BEING RESPONSISLE FOR A PERSONAL OR ACTUAL LOSS; LEga.
RESPONSIBILITY (SOCIAL RESPONSIBILITY) -

1871 FEDEQAL viL RIGHTS AcT
U KLUx KLAN ACT

EVERY PERSON WHO, UNDER COLOROF ANY STATUTE, ORDINANCE, REGULATION
CUSTOM OR USAGE, OF ANY STATE OR TERRITORY OR THE LISTRICT OF LOLLM-
IA, SUBJECTS, OR ‘CAUSES TO KE SUBJECTED, ANY CITIZEN OF THE UN1TED
TATES OR OTHER PERSON WITHIN THE JURISDICTION THEREOF TO THE DE~

PRIVATION OF ANY RIGHTS, PRIVILEGES, OR IMMUNITIES SEGURED BY THE
- CONSTITUTION AND LAWS, SHALL BE LIABLE TO THE PARTY INJURED [N AN
- ACTION AT LAW, 'SUIT IN EQUITY, OR OTHER PROPER PROCEEDING FOR REDDRE:

Ku Kiux Kiay

THE CONSTITUTION: AS ORIGINALLY WRITTEN AND INTENDED, FINEST SYSTEr
OF GOVERNMENT EVER CONCEIVED BY MAN. WHITE, NON-JEWISH AMERICAN
CITIZENS PLEDGING §EEHSELVES TO PROTECTION, PRESERVATION, ADYANCE-
MENT OF THE hHITE RACE, ’ o j

n MONELL v, DFPT, OF SOCIAL SERVICES - |
IN 1978, THE U.S, Surreme COURT HELD THAT MUNICIPALITIES WERE “FEZRSON

" WITHIN THE MEANING OF THIS. STATUTE AND WERE THEREFORE SUBJECT TO
SUIT, OSINCE THEN) MUN]CIP Ligégs HAVE EXPERIENCED TIDAL WAVE OF

LITIGATION INVOLVING 42 USI
 DEFINING THE “Poricy or CusToM” REQUIREMENT OF MoNELL

[F POLICY MANDATES OR CONDONES MISCONDUCT, THE GOVERNMENTAL ENTITY
IS LIABLE UNDER MONELL. , ."CUSTOM" MAY APPARENTLY BE ESTABLISHED
BY PERSONNEL OF ANY RANK, & IS VIRTUALLY BY DEFINITION NOT WRITTEN.
‘CusToM" CcouLD SEEMINGLY EMBRACE MORE SUBTLE_ENCOURAGEMENT. OR -
TOLERATION OF CONSTITUTIONAL DEPRIVATIONS. TACITLY ENCQURAGING

OR' TOLERATING' REPEATED CONSTITUTIONAL VIOLATIONS BY ONE'S SULOR-
DINATES CAN ACCOMPLISH THE SAME END AS AFFIRMATIVE COMMANDS, OFTEN

® .WITﬂ IHE §AQE QEQREE QF'CQL€A§I&IIY‘ L I R R R I I e

dIML0: WHEREAS, THE INCREASE IN LITIGATION AND THE ATTENDANT FINANCIAL
CTWEBQUENCES TO HMUNICIPALITIES HAS BECOME A MATTER OF GRAVE CONCERN,
liil FINDS A _MODEL POLICE COMMUNITY RELATIONS PROGRAM wOULD.HOLD HOPE
AS A LIABILITY AYOIDANCE TECHNIQUE, C

‘ GILEERT G. Pompa, UIRECTOR OF THE COMMUNITY RELATIONS SERVICE
oF THE U.S, LepT. oF JusTice STATED THAT THROUGH IMPROYEMENT IN THE
POLICE COMMUNITY RELATIONS PROGRAMS, MUNICIPALITIES CAN AS A BY=-PRODUCT
IMPROVE THEIR LIABILITY POSTURE, ' :

COMAUNITY HECHANTSH

COMMUNITY ACCOUNTABILITY THROUGH EDUCATION, NEGOTIATION, .LITIGATION
JUDGHENT:  COMMUNITY JURIES (LAY JUDGES)

Tdward D. McClure
Community Relations Specia
CRs, U.5. Dept. of Justice




The chief's
counsel

Defining the “Poliéy
or Custom”
Requirement of Monell

By: GERALD S. REMEY
. Assistant Professor of Law
SUL Mary's Unlversity = -
School of Law

ln 1978, the United States Suprema Caurt atalished any

-absolute immurity lrom evil nghts sulls governmental anutias had

previously enjoyed. 8ut in abirogating the immunuty, Monell v, Nav
York Cuty Oepanment ol Sociat Services' also hmited such lawsuils
undar 42 U.S.C, § 1983 lor consttutiona! lons 10 situanons in which
the governmental entity had established a ‘palicy of cusiom” of
miscanguct, :

As might be expected, plaintifls in Secton 1983 actrons have
subsequently exptored the lrmuts of “policy or custam” n an effar o

|t i el raers rrae A a Arvornmanial vty Whan sise.
meve L LD LITN2NTI2 retnrnas o a an

cassiul, thase plantifls are then able to collec! judgn:xents lrom a

" solvent defandant ralher (han retying salély an tha abdily of an errant

polica officar 6 pay. o

Finding andg idenutying governmantal palicyis usually quite sim-
pie. Qbviously, aty ordinances, resolutions, genarat ardars of the
patica departmant, or standard operating proceduras pramuigated
by agencias gqually as othcial “paticy.” U s potcy mandates or

* condones miscanaguct, Iha governmantal entty1s habls under Mon-

eil.

The government's vuinerability lor troublesame policy decisions
-does nat, therelars, usually ivolve written, considered colicies.

Rather, it lies in the grawing recogniian that tha olticial who makas
atticial gavernmentat paticy need nat be what I1s lhought of as-a
Palicymaking aofficial.? A sergeant, corparal or reutenant may, lor

example, te a palicymaxer lor Monallpurpases almaost everyiimea -

sug2rvisary deasion 1s mada.3

"Cusiom,” an ine other hand, opens even mara avenues ol patan-
lial habiity. i is a paruculany nsidious larm because i 1s aal imited,
hke athcial wntten poicy, 10 that which 1 intended by tha munct-
palty, ctue! of palice ar even supenisors. -

Custem may 2oparently be estanished by personnel ol any ranx,
d 1S virtually Dy dehiniion not watten. As ana cammeniator has
noted: '

Custom . ., could’ teemingly embraca mare subtie NCOUrBGe

Ment of loleration of: consttutional deprivations, For exampse,

promating o latling ta discipline policn otticers who comma le-

qat temrches, o ong 23 such lawless aciics resun In major
arrexts, can serve 10 eNCOUrace further abuse. More Generally,
lacaty encouraging ar tolerating repe ated conaifutional vsolationa

Dy orey subordinams can ACCAMplian the same end a3 afflimms-

lve commuands, gren win (he same deqgres of cuipaditmy.

Itis nat, Iherclore. sutficient that patica depadments csnecarn
themsaives win wntng and enlarcing oficial ponces 1o avoid pa-
lential haoimty uncer Seciian 1983, It 1y now alsa necessary o
consider iNOse praclicis, soma known and same unknown, thal
May Becoma <o commonpluca as (o Qually as a cusiom.

A natonaus recent acaiion (o the definthon of “custom” comes
'"om Ihe casa of Y/epsiervy City of Houston S In atheming an award
0t aamagas agiunst the City ot Houston 10r the acts of Inree oft:icers
D usIng a “ihrevy cawn” pistol 10 jusiily a shodung. the Fiuih Cucun

MW Gowes” ) aarion way PONVALNS TN Y cepe
<

Custoun ol thg city

Asdislasialul 13 e Whllstor cana 1 ko law ONXICOMen( ({15
MO ¥NPEA3NEIN 13 loqal implicasons than as morel an eoial
axampia of misconcudt. Tha court basod ils INing on 1asumg
Inat 75 (o 80 percent af the oticars n the Houston Polcy Qeps
mant eithar camed a *throw down' In 1977 or hag accass g o:
Alsa criical in Ihg inding was tha teslimony by oaa of thg otficory:
Was Jusl common lact. It had happened belora, The atticar g
said of his supenars: *They- donl directly concone. Thay know
happens,”? :

The imponanca of \his aspect of Wedstar ia that couns am n
willing 10 find ihe required “custom,” making a crty liable, in gv
thasae situations where tha miscanduet is nol condoned, but simy
occurs with soma requlanty. Clearty, the court In Wetster w
putting palica agencias on natca that they will share in liability lor,
individual’s misdeeds il thay are arther culpally ignorant of a wx
spread pracla or choosae 1o look Lthe othar way.

In many large departmants, it will be ditlicult 1o meet tha burd .

Uluin

. impased by Weoster Ganaral superision will seemingly nat s

lica: only supervision cioss enough 19 datect and curb parvasi
praclices will pratect (he department from this expansion af Ao

Tha Weosrer court did, hawever, recogniza limuls (o the sup
visory duly ol a deparument. As roted in tha lallowng langua

- quoted wilh approval by the caurt in Wabster:'

mmmmdmmwmu.m
ofumq-mnmb-wmcmmgh-'dumumubhmm
mwwhmmmummmmmm
mpbmuwhmmwdommmay.‘ )

It a lang-standing practica coas exist in & dapanment, can it

. cured? Weoster suggests (hat it can. The court nated that “desp

lhe widespread knowiedga as (0 he usa of 3 row cown, tha Hf
had nevar.loid cilicars nat 1o usa a throw.down weapon.'’? -
Whila uncaasttutienal practicas may develop in 3 departma.
Ney May nox Necassanty 184d (o naomty 1 wa WY AKET Sw
altirmative acten 10 remedy he situation. This involves consu

-wigilance and a willingness lo infliate comective measuras, rath

(han hoping that they will never becoms known, but it does ofte;
valuable rslum on the invastment in closar supervisicn.-
Analner lessen g ba leamed from Wedstar is that cavering

_ miscanduct may be takan by a courl as svidenca (hat the depa

ment is a parmcipant in tha practics, even il (here was no atlig
palicy condoning the misdeed and it was not known to supervisax
The court In Webstar characierized the cover-up as elfectivy
encouraqing lfuture uniawiul acts, permitting the jury to ccochy
hat the use of “hrow downs” was part af officiai aty palicy. @

Finally, custom was established by referanca lo aviderca
instructars at the Houston Palica Academy wera alleged lo ha
¢asually mentioned the use af throw down weapons in an approv
way. This tacit approbatian, lakan with aflegatans of at least ar
prnorinstances of a “throw down” being used within the departmet
sulliciantly invaived tha City of Houslon in.the. *custom’ o hokd
liable,

The threat of governmental liability under the “custom® exceot
of Maneilhas (acken real definiten unti Wehstar Wilh (ha hotding
Ihts ¢ase, every depanment mus! cancarn isel mar deeply wm
aclively maving la prevent and correct any practica that may eih
Cause ar encourage a depavation of nghts,

Welsigr means (hal allenton (0 official wntlen palicy is crdy pt
al he answer to Monell. The larger and more aifficult jobis ¢
canstant scruliny ol every phasa of INe dapartments work and U
eradication of any noton thal “ignaranca is bliss:” Indeed, aft
Wedster, ignarancs 1s (ruly a costly luxury,
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